
 

 

 

November 4
th

, 2013 

 

Via e-mail 

 

Minister Michael Miltenberger, 

Department of Environment and Natural Resources, 

Government of the NWT, 

PO Box 1320, Yellowknife, NT  X1A 2L9 

 

Dear Minister Miltenberger: 

 

  Re: Request for an Investigation under the Environmental Rights Act 

 

The NWT Chapter of the Council of Canadians is extremely disappointed with your October 22
nd

 

response to our August 29
th

 request under the Environmental Rights Act to investigate “the likely 

release of contaminants not specifically named by ConocoPhillips Canada Resources Corp. 

under the Type A Land Use Permit (S13A-001) and Type B Water Licence (S12L1-005) in the 

Tulita District, issued by the Sahtu Land and Water Board, and to require full public disclosure 

of all chemicals used” (underlining added).  Further, we believe that your response is both 

incorrect and inappropriate under the Act. 

 

In your response, you noted that “the use of drilling fluids has been authorized by the licences 

and permits issued by the Board and the NEB acting under their legislated authorities.  The use 

of the alleged contaminants is therefore, as per subsection 6(5) of the ERA, in compliance with a 

standard established or an approval given under an enactment.”  However, subsection 6(5) of the 

ERA applies only where a person resident in the NWT is directly challenging, in the Supreme 

Court of the NWT, the ‘person’ (individual or corporate) who is releasing or intending to release 

the contaminant, which is not the current situation.  It does not override the Minister’s legal 

responsibility to carry out an investigation where concerned NWT citizens request an 

investigation under section 4(2) of the ERA.   

 

You also cite section 2(2) of the Act, which states that “This Act does not apply to any person 

who is authorized under an Act of the Parliament of Canada to do those things which, but for 

such Act, are in contravention of this Act”.  Your argument is that a permit to release 

contaminants was authorized under the regulatory system set up under the MVRMA and 

therefore an investigation is not required.  However, section 2(3) of the Act states that “Where 

there is a conflict between the terms of this Act and the terms of any other enactment, this Act 

shall prevail to the extent of the conflict” (italics added).  We firmly believe that there is a 

conflict between the authorizations under the MVRMA and the environmental rights of citizens 

under the ERA.   

 



 

 

Our concern is that neither the Sahtu Land and Water Board nor the National Energy Board 

require, under law, regulation, or licence condition, ConocoPhilips to reveal the exact type and 

quantity of contaminants used in their fracking fluids.  By this fact, neither NWT citizens nor the 

regulators are fully apprised of the specific type and volume of contaminants being released or 

likely to be released. The fact that the SLWB and NEB do not require full disclosure does not 

negate the GNWT’s obligation to investigate how it might protect the environment and the 

public trust. 

 

Our reading of the ERA is that the Minister, under section 4(4), is obliged to carry out an 

investigation and that the only reason that the Minister may discontinue an investigation is 

where, as per section 4(6), “the Minister is of the opinion that the release or the likely release 

does not constitute a threat to the environment.”  So we hereby ask the Minister:  Are you of the 

opinion that the release of unknown contaminants into the environment does not constitute a 

threat to the environment and the public trust?  Furthermore, how could you conclude that if you 

don’t know what the contaminants are or what their volumes are? 

 

We expect a prompt response to these questions, as we consider the investigation we requested to 

still be active given that the Minister has not responded to us consistent with the requirements of 

the ERA. 

 

Yours truly, 

 
Peter Redvers      Lois Little 

NWT Chapter Co-Chairs 
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